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DEPARTMENT  OF  STATE 
DEPARTMENT  OF  ENERGY 

DEPARTMENT  OF  COMMERCE 

ntOCEDURES  ESTABUSHEO  PURSUANT  TO  THE 

NUCLEAR  NON-PROUFERATION  ACT  OF 

1978 

The  following  procedures  have  been 
established  pursuant  to  the  Nuclear 
Non-Proliferation  Act  of  1978  (Pub.  L. 
95-242).  These  procedures  establish  re¬ 
quirements  solely  applicable  to  agen¬ 
cies  of  the  Unit^  States  rather  than 
individuals.  Accordingly,  they  are  not 
rules  within  the  meaning  of  the  Ad¬ 
ministrative  Procedure  Act.  Any  com¬ 
ments  on  these  procedures  should  be 
directed  to  the  appropriate  responsible 
official  listed  in  section  2  of  Part  A. 

Dated:  June  1. 1978. 

Louis  V.  Nosenzo, 
Deputy  Assistant  Secretary  of 
State  for  Nuclear  Energy  and 
Energy  Technology  Affairs, 
Bureau  of  Oceans  and  Interna¬ 
tional  Environmental  and  Sci¬ 
entific  Affairs. 

Donald  M.  Kerr, 
Acting  Assistant  Secretary  of 
Energy  for  Defense  Programs. 

Nelson  F.  Sievering,  Jr., 
Deputy  Assistant  Secretary  of 
Energy  for  International  Pro¬ 
grams. 

Stanley  J.  Marcuss, 
Deputy  Assistant  Secretary  of 
Commerce  for  Trade  Regula- 
tion. 

Part  A.  General  Provisions 

section  1.  AUTHORITY  AND  SCOPE 

a.  The  procedures  herein  are  estab¬ 
lished  by: 

(i)  The  Department  of  Energy  pur¬ 
suant  to  sections  54.  57b(2),  64, 
lllbd),  and  131  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  hereinafter 
referred  to  as  “the  Atomic  Energy 
Act.” 

(ii)  The  Department  of  State  pursu¬ 
ant  to  section  126a(l)  of  the  Atomic 
Elnergy  Act; 

(iii)  The  Department  of  Commerce 
pursuant  to  section  309(c)  of  the  Nu¬ 
clear  Non-Proliferation  Act  of  1978, 
hereinafter  referred  to  as  “the  Act”, 
and  the  general  policies  and  proce¬ 
dures  set  forth  in  the  Export  Adminis¬ 
tration  Act  of  1969,  as  amended. 

b.  These  procedures  apply  to  agency 
activities  with  respect  to  the  matters 
dealt  with  by  sections  54,  57b(2).  64, 
109,  lllbd),  126a  and  131  of  the 
Atomic  Energy  Act  and  sections  309(c) 
and  402(a)  of  the  Act.  and  the  Export 
Administration  Act  of  1969,  as  amend¬ 
ed. 


NOTICES 

.  c.  These  procedures  have  been 
agreed  to  by  the  Secretaries  of  State, 
Energy,  Defense,  and  Commerce,  the 
Director  of  the  Arms  Control  and  Dis¬ 
armament  Agency,  and  the  Nuclear 
Regulatory  Commission,  or  by  the  au¬ 
thorized  designee  acting  on  behalf  of 
any  of  the  foregoing. 

SECTION  2.  RESPONSIBLE  OFFICIALS  ' 

a.  Department  of  State,  Washington. 
D.C.  20520— The  Deputy  Assistant 
Secretary  for  Nuclear  Energy  and 
Elnergy  Technology  Affairs  in  the 
Bureau  of  Oceans  and  International 
Elnvironmental  and  Scientific  Affairs. 

b.  Department  of  Energy,  Washing¬ 
ton,  D.C.  20545— For  sections  57b  and 
126a  of  the  Atomic  Energy  Act  and 
section  309(c)  of  the  Act,  the  Assistant 
Secretary  for  Defense  Programs.  For 
sections  54,  64,  111b  and  131,  of  the 
Atomic  Energy  Act  and  section  402  of 
the  Act,  the  Deputy  Assistant  Secre¬ 
tary  for  International  Programs. 

c.  Department  of  Defense,  Washing¬ 
ton,  D.C.  20301— The  Assistant  Secre¬ 
tary  for  International  Security  Af¬ 
fairs. 

d.  Department  of  Commerce,  Wash¬ 
ington,  D.C.  20230— The  Deputy  As¬ 
sistant  Secretary  for  Trade  Regula¬ 
tion. 

e.  Arms  Control  and  Disarmament 
Agency,  Washington,  D.C.  20451- The 
Assistant  Director  for  Non-Prolifera¬ 
tion. 

f.  The  Nuclear  Regulatory  Commis¬ 
sion,  Washington,  D.C.  20555— The  Di¬ 
rector,  Office  of  International  Pro¬ 
grams. 

SECTION  3.  OFFICES  FOR  COORDINATION 

a.  Department  of  State— The  Office 
of  Export  and  Import  Control  in  the 
Nuclear  Energy  and  Energy  Technol¬ 
ogy  Division  of  the  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs. 

b.  Department  of  Energy— For  Parts 
B,  D,  and  F  of  these  procedures,  the 
Office  of  the  Assistant  Secretary  for 
Defense  Programs.  For  Parts  C  and  E 
of  these  procedures,  the  Office  of  Nu¬ 
clear  Affairs,  in  the  Office  of  Interna¬ 
tional  Affairs. 

c.  Department  of  Defense— The 
Office  of  the  Assistant  Secretary  for 
International  Security  Affairs. 

d.  Department  of  Commerce— The 
Office  of  Export  Administration  in  the 
Bureau  of  Trade  Regulations. 

e.  Arms  Control  and  Disarmament 
Agency— The  Nuclear  Exports  Divison 
of  the  Bureau  of  Non-Proliferation. 

f.  Nuclear  Regulatory  Commission— 
The  Office  of  International  Programs, 
Assistant  Director  for  Export/Import 
and  International  Safeguards. 

SECTION  4.  COORDINATION  AND 
MONITORING 

The  Interagency  Subgroup  on  Nu¬ 
clear  Export  Coordination  of  the  Na¬ 


tional  Security  Council  (NSC)  Ad  Hoc 
Group  on  Non-Proliferation  shall, 
without  prejudice  to  its  authority  to 
carry  out  other  functions,  monitor  and 
facilitate  the  interagency  processing 
of  the  activities  referred  to  in  section  1 
(b),  and  serve  as  a  forum  for  exchang¬ 
ing  and  coordinating  views.  This  Sub¬ 
group  shall  meet  as  frequently  as  nec¬ 
essary,  normally  twice  a  month.  This 
Subgroup  shall  establish  such  proce¬ 
dures  as  are  necessary  for  its  effective' 
functioning. 

SECTION  5.  RESOLUTION  OF  INTERAGENCY 
DISAGREEMENTS 

a.  If,  after  appropriate  consultation, 
any  agency  listed  in  section  2  does  not 
agree  with  a  proposed  Executive 
branch  action  pursuant  to  section  54. 
57b(2),  64,  109,  lllbd),  126a  or  131  of 
the  Atomic  Energy  Act,  or  section 
309(c)  or  402(a)  of  the  Act,  the  steps 
set  forth  below  may  be  followed,  nor¬ 
mally  in  the  order  indicated,  to  facili¬ 
tate  resolution  of  the  disagreement: 

(i)  Consideration  in  the  Subgroup  on 
Nuclear  Export  Coordination  of  the 
NSC  Ad  Hoc  Group  on  Non-Prolifera¬ 
tion; 

(ii)  Consideration  in  the  NSC  Ad 
Hoc  Group  on  Non-Proliferation; 

(iii)  Any  other  procedures  of  the 
NSC  that  are  appropriate; 

(iv)  Referral  to  the  President. 

b.  Recourse  to  the  steps  in  this  sec¬ 
tion  shall  be  taken  exp^tiously.  An 
agency  wishing  to  have  recourse  to 
any  of  the  steps  above  shall  so  indi¬ 
cate  immediately  to  the  offices  speci¬ 
fied  in  section  3.  The  agency  con¬ 
cerned  shall  normally  give  five  days 
notice  before  initiating  action  under 
steps  (ii),  (iii),  or  (iv). 

c.  Nothing  in  this  section  shall  dero¬ 
gate  from  the  statutory  authority  of 
any  agency.  If  any  agency  considers 
that  all  statutory  requirements  have 
been  met  and  wishes  to  proceed  with 
an  action  within  its  juri^iction  cov¬ 
ered  by  these  procedures  notwith¬ 
standing  the  existence  of  an  inter¬ 
agency  disagreement,  it  shall  normally 
provide  all  other  concerned  agencies 
with  five  working  days  notice. 

SECTION  6.  CONTENT  OF  JUDGMENTS. 

FINDINGS  AND  CONSIDERATIONS  UNDER 

THESE  PROCEDURES 

Judgments,  findings  and  determina¬ 
tions  imder  these  procedures  shall  ad¬ 
dress  the  matters  required  by  the  ap¬ 
plicable  section  of  the  Atomic  Energy 
Act. 

SECTION  7.  TECHNICAL  PROVISIONS 

a.  These  procedures  take  effect  on 
June  7,  1978. 

b.  The  processing  of  any  action  sub¬ 
ject  to  these  procedures  shall  not  be 
delayed  because  of  the  entry  into 
effect  of  these  procedures.  Clearances 
obtained  or  matters  resolved  imder 
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procedures  previously  in  effect  need 
not  be  reconsidered  for  the  sole  pur¬ 
pose  of  complying  with  new  procedur¬ 
al  requirements. 

c.  Nothing  in  these  procedures  shall 
affect  the  ability  of  any  agency  to  pro¬ 
tect  classified  or  proprietary  Informa¬ 
tion  pursuant  to  applicable  law. 

d.  These  procedures  may  be  amend¬ 
ed  at  any  time  subject  to  agreement 
among  the  agencies  specified  in  sec¬ 
tion  1(c). 

Part  B.  Executive  Branch  Judgments 

Under  Section  126a(l)  of  the 

Atomic  Energy  Act 

section  1.  procedures 

a.  Except  as  provided  in  section  2  of 
this  Part,  the  Nuclear  Regulatory 
Commission  shall  promptly  transmit 
any  properly  completed  export  license 
application  or  proposed  general  license 
or  proposed  exemption  from  licensing 
requirements  to  the  offices  listed  in 
paragraphs  a  through  e  of  the  section 
3  of  Part  A. 

b.  As  promptly  as  possible,  but  in  no 
event  later  than  15  days  after  the  re¬ 
ceipt  of  each  license  application  or 
proposed  general  license  or  proposed 
exemption,  the  offices  listed  in  para¬ 
graphs  b  through  e  of  section  3  of  Part 
A  shall  review  the  submission  and 
shall  advise  the  Office  of  Export  and 
Import  Control:  . 

(i)  Whether  that  agency  believes 
that  any  additional  information  is  re¬ 
quired  in  connection  with  preparation 
of  the  Executive  branch  judgment.  In 
the  event  that  such  information  is  re¬ 
quired,  the  Office  of  Export  and 
Import  Control  shall  seek  to  obtain 
and  provide  the  information  as 
promptly  as  possible.  If  additional  in¬ 
formation  required  is  essential  to  fur¬ 
ther  Executive  branch  processing,  the 
Office  of  Export  and  Import  Control 
may  return  the  application,  proposed 
general  license,  or  proposed  exemption 
to  the  Nuclear  Regulatory  Commis¬ 
sion.  in  which  event  the  schedule  of 
actions  and  deadlines  set  out  herein 
shall  recommence  upon  receipt  by  the 
Office  of  a  substantively  complete  ap¬ 
plication.  proposed  general  license  or 
proposed  exemption  from  the  Nuclear 
Regulatory  Commission; 

(ii)  Whether  that  agency  believes  a 
license  application  appears  to  raise 
issues  which  will  require  more  exten¬ 
sive  consideration  than  is  normally 
necessary  in  Executive  branch  process¬ 
ing  or  similar  license  applications.  If 
such  issues  appear  to  be  present,  the 
Office  of  Export  and  Import  Control 
will  normally  schedule  consideration 
of  these  issues  at  the  earliest  possible 
meeting  of  the  Subgroup  on  Nuclear 
Export  Coordination  and  shall  as 
promptly  as  possible  initiate  appropri¬ 
ate  steps,  including  those  required  to 
obtain  any  necessary  policy  decisions 
and  to  initiate  necessary  diplomatic 
consultations; 


(iii)  Of  their  preliminary  views  on 
the  license  application,  if  so  requested 
by  the  Office  of  Export  and  Import 
Control. 

If  the  Department  of  Energy  is  the 
license  applicant  pursuant  to  section 
111  a  of  the  Atomic  Energy  Act,  the 
designee  of  the  Secretary  of  EJnergy 
shall  not  be  required  to  advise  the 
Office  of  Export  and  Import  Control 
of  its  views  pursuant  to  this  para¬ 
graph. 

c.  No  later  than  five  working  days 
after  receipt  of  its  copy  of  a  license  ap¬ 
plication  from  the  Nuclear  Regulatory 
Commission,  the  Department  of 
Energy  shall,  as  appropriate,  if  the 
proposed  export  appears  to  be  consist¬ 
ent  with  the  applicable  agreement  for 
cooperation,  request  confirmation  in 
writing  from  the  nation  or  group  of 
nations  under  the  agreement  for  coop¬ 
eration  of  which  the  export  is  to  take 
place,  that  among  other  things: 

(i)  The  export  will  be  subject  to  the 
terms  and  conditions  of  the  agreement 
for  cooperation; 

(ii)  The  consignee  is  authorized  to 
receive  the  export;  and 

(iii)  Physical  security  measures  will 
be  maintained  with  respect  to  the 
export  that  as  a  minumum  provide 
protection  comparable  to  that  set 
forth  in  document  INPCIRC  225/Rev. 
1  of  the  International  Atomic  Energy 
Agency,  entitled,  “The  Physical  Pro¬ 
tection  of  Nuclear  Material.” 

Such  confirmation  shall,  as  appro¬ 
priate,  be  requested  with  respect  to 
any  intermediate  destinations  and  the 
ultimate  destination  of  the  export 
that  are  identified  in  the  license  appli¬ 
cation.  If  any  such  confirmation  is  not 
received  within  fifty-five  days  after  re¬ 
ceipt  of  the  license  application  by  the 
Office  of  Export  and  Import  Control 
in  the  Department  of  State,  the  Office 
may  return  the  application  to  the  Nu¬ 
clear  Regulatory  Commission,  in 
which  event  the  schedule  of  actions 
and  deadlines  set  out  herein  shall  re¬ 
commence  after  receipt  of  the  confir¬ 
mation  and  return  to  the  Office  by  the 
Nuclear  Regulatory  Commission  of 
the  application. 

d.  Upon  receipt  of  its  copy  of  the  li¬ 
cense  application  from  the  Nuclear 
Regulatory  Commission,  the  Depart¬ 
ment  of  EJnergy  shall  determine 

■“whether  the  proposed  export  involves 
material  with  respect  to  which  the 
United  States  has  agreed  to  consult 
with  or  obtain  the  approval  of  any 
other  nation  or  group  of  nations  prior 
to  its  export.  If  such  an  undertaking 
exists,  the  Department  of  Energy  shall 
promptly  inform  the  Department  of 
State  so  that  appropriate  action  may 
be  taken. 

e.  If  the  license  application  is  for  an 
export  of  high  enriched  uranium,  plu¬ 
tonium  or  uranium-233,  equal  to  or  ex¬ 
ceeding  formula  quantities  (as  defined 
in  10  CFR  73.30)  the  Department  of 


energy  shall  prepare  an  analysis  of  the 
technical  and  economic  justification 
for  the  use  of  such  material,  including 
whether  the  quantities  requested  are 
necessary  for  the  efficient  and  con¬ 
tinuous  operation  of  the  facility  in¬ 
volved.  This  analysis  shall  be  provided 
to  the  Office  of  Export  and  Import 
Control  of  the  Department  of  State 
within  30  days  after  receipt  by  the  De¬ 
partment  of  Energy  of  its  copy  of  the 
export  license  application  or  as  soon 
thereafter  as  possible.  This  analysis 
shall  be  provided  to  concerned  agen¬ 
cies  and  shall  be  taken  into  considera¬ 
tion  in  preparing  the  Executive 
branch  judgment. 

f.  As  promptly  as  possible  following 
receipt  of  the  information  in  para¬ 
graph  b,  and  no  later  than  30  days 
after  its  receipt  of  the  license  applica¬ 
tion.  proposed  general  license  or  pro¬ 
posed  exemption,  the  Office  of  Export 
and  Import  Control  shall  prepare  and 
transmit  to  the  offices  listed  in  para¬ 
graphs  b  through  e  of  section  3  of  Part 
A,  a  proposed  Executive  branch  judg¬ 
ment  on  the  application,  proposed 
general  license  or  proposed  exemption. 
If  additional  information  has  been  re¬ 
quested  from  the  Nuclear  Regulatory 
Commission  pursuant  to  paragraph 
b(i),  or  if  actions  are  pending  pursuant 
to  paragraphs  b(ii),  d  or  e,  this  shall  be 
noted  in  transmitting  the  proposed 
Executive  branch  judgment. 

g.  No  later  than  ten  days  after  the 
date  of  receipt  of  a  proposed  Execu¬ 
tive  branch  judgment,  the  designees  of 
the  Secretaries  of  Energy,  Defense, 
and  Commerce,  and  the  Director  of 
the  Arms  Control  and  Disarmament 
Agency,  shall  each  provide  the  Office 
of  Export  and  Import  Control  their 
written  views  on  the  proposed  Execu¬ 
tive  branch  judgment  transmitted  pur¬ 
suant  to  paragraph  f.  When  providing 
its  views,  the  Department  of  Energy 
shall  transmit  a  copy  of  any  confirma¬ 
tion  obtained  pursuant  to  paragraph  c 
and,  if  applicable,  any  approval  or  con¬ 
firmation  obtained  pursuant  to  para¬ 
graph  d.  If  a  required  confirmation  or 
approval  is  not  available  at  that  time, 
the  Department  of  Energy  shall  so 
advise  the  Office  of  Export  and 
Import  Control.  Upon  receipt  of  the 
required  confirmation,  the  Depart¬ 
ment  of  Energy  shall  forward  it  as  ex¬ 
peditiously  as  possible  to  the  Office  of 
Export  and  Import  Control  and  shall 
simultaneously  advise  the  Nuclear 
Regulatory  Commission  so  that  the 
procedures  in  paragraph  c  above  may 
be  undertaken.  In  the  event  of  any  dis¬ 
agreement  which  cannot  be  resolved 
between  agencies,  the  provisions  in 
section  5  of  Part  A  shall  be  followed. 

h.  An  Executive  branch  judgment 
shall  normally  address  the  matters  re¬ 
quired  by  section  126a(I)  of  the 
Atomic  Energy  Act  with  respect  to 
both  any  intermediate  destinations 
and  the  final  destination  of  the  export 


FEDERAL  REGISTER,  VOL.  43,  NO.  112— FRIDAY,  JUNE  9,  1978 


25328 


NOTICES 


that  are  identified  in  the  license  appli¬ 
cation.  Notice  of  any  transfer  of  the 
export  between  intermediate  destina¬ 
tions  and  the  final  destination  shall  be 
received  by  the  Department  of 
EJnergy.  Any  action  required  xuider 
Part  E  for  approval  of  transfers  be¬ 
tween  intermediate  and  final  destina¬ 
tions  specified  in  an  application  for  an 
export  license  and  which  are  expected 
to  occur  within  one  year  of  issuance  of 
a  license,  normally  will  be  accom¬ 
plished  without  imnecessary  duplica¬ 
tion  of  procedural  steps  during  the 
review  of  the  license  application,  and 
publication  in  the  F^eral  Register 
will  take  place  as  soon  as  possible  after 
issuance  of  the  export  license.  If  any 
such  transfer  does  not  occur  within 
one  year  following  issuance  of  the 
export  license,  an  appropriate  request 
for  approval  of  the  transfer  shall  be 
submitted  to  the  Department  of 
Elnergy  for  action  pursuant  to  the  pro¬ 
cedures  in  Part  E. 

i.  A  single  Executive  branch  judg¬ 
ment  may  address  more  than  a  single 
application  to  the  extent  that  they  in¬ 
volve  exports  of  similar  equipment  or 
material  to  the  same  country,  in  the 
same  general  time  frame,  of  similar 
significance  for  nuclear  explosive  pur¬ 
poses  and  imder  reasonably  similar  cir¬ 
cumstances. 

j.  An  Executive  branch  judgment 
may  address  the  matters  required  by 
section  126a(l)  of  the  Atomic  Energy 
Act  by  expressing  the  view  that  there 
is  no  material  changed  circumstance 
associated  with  a  new  license  applica¬ 
tion  from  those  existing  at  the  time  of 
issuance  of  a  previous  license  for  an 
export  to  the  same  country,  where  the 
previous  license  was  subject  to  full 
analysis  by  the  Executive  branch. 

k.  An  Executive  branch  judgment 
may  address  any  or  all  of  the  matters 
required  by  section  126a(l)  of  the 
Atomic  Energy  Act  by  reference  to  an 
analysis  previously  submitted  to  the 
Nuclear  Regulatory  Commission  if  the 
offices  in  paragraphs  a  through  e  of 
section  3  of  Part  A  agree  that  there  is 
no  material  changed  circumstance 
with  respect  to  such  matter  or  mat¬ 
ters. 

l.  No  later  than  60  days  after  receipt 
of  a  license  application,  proposed  gen¬ 
eral  license  or  proposed  exemption  by 
the  Department  of  State,  the  Depart¬ 
ment  shall  transmit  to  the  Nuclear 
Regulatory  Commission  the  Executive 
branch  judgment  on  the  license  appli¬ 
cation,  proposed  general  license  or 
proposed  exemption. 

m.  Any  time  period  in  this  section 
may  be  extended  by  the  Deputy  As¬ 
sistant  Secretary  of  State  for  Nuclear 
Energy  and  Energy  Technology:  Pro¬ 
vided,  That  the  time  period  in  para¬ 
graph  1  may  be  extended  only  if  in  the 
view  of  the  Secretary  of  State  or  his 
designee  it  is  in  the  national  interest 
to  allow  additional  time,  in  which  case 


he  shall  notify  the  Committee  on  For¬ 
eign  Relations  of  the  Senate,  the  Com¬ 
mittee  on  International  Relations  of 
the  House  of  Representatives,  and  the 
offices  listed  in  paragraphs  b  through 
f  of  section  3  of  Part  A,  of  such  exten¬ 
sion. 

n.  The  Office  of  Export  and  Import 
Control  shall  maintain  for  at  least  five 
years  records  of  steps  set  forth  above 
and  the  dates  on  which  they  were 
taken. 

SECTION  2.  SMALL  QUANTITIES 

a.  Pursuant  to  the  authority  in  sec¬ 
tion  126a(l)  of  the  Atomic  Energy  Act 
to  determine  that  any  export  in  a  cate¬ 
gory  would  not  be  inimical  to  the 
common  defense  and  security  because 
it  lacks  significance  for  nuclear  explo¬ 
sive  purposes,  the  following  categories 
of  exports  shall  not  normally  require 
case-by-case  Executive  branch  review 
imder  these  procedures: 

(1)  Byproduct  material:  all  types  and 
quantities,  except  tritium  in  quantities 
exceeding  1000  curies; 

(2)  Source  material:  all  exports  for 
nonnuclear  end  uses,  and  exports  of 
less  than  250  kilograms  for  nuclear 
end  uses: 

(3)  Low-enriched  uranium:  one  kilo¬ 
gram  or  less  of  contained  uranium-235; 

(4)  High-enriched  uranium:  0.040  ef¬ 
fective  kilograms  or  less; 

(5)  Plutonium  and  uranium-23?:  10 
grams  or  less; 

(6)  Deuterium:  225  kilograms  of 
heavy  water  or  its  equivalent  deuter¬ 
ium  content  in  any  other  form; 

(7)  Nuclear  grade  graphite:  100  kilo¬ 
grams  or  less; 

(8)  Nuclear  equipment;  all  exports 
with  a  value  under  $100,000. 

b.  This  section  shall  not  apply  to  ex¬ 
ports  with  end  uses  related  to  isotope 
separation,  chemical  reprocessing, 
heavy  water  production,  plutonium 
handling,  such  types  of  advanced  tech¬ 
nology  reactors  as  may  be  agreed  by 
the  agencies  listed  in  section  1(c)  of 
Part  A,  and  initial  exports  of  nuclear 
equipment  to  foreign  nuclear  facilities, 
and  is  subject  to  other  limitations 
which  the  Executive  branch  or  the 
Nuclear  Regulatory  Commission  may, 
from  time  to  time,  deem  necessary. 

Part  C.  Foreign  Distributions  Under 

Sections  54  and  64  of  the  Atomic 

Energy  Act 

SECTION  1.  procedures 

a.  The  Office  of  Nuclear  Affairs  of 
the  Department  of  Ekiergy  shall  pre¬ 
pare  an  analysis  of  proposed  distribu¬ 
tions  of  source  and  special  nuclear  ma¬ 
terial.  The  Office  shall  transmit  the 
analysis  to  the  offices  listed  in  para¬ 
graphs  a,  c,  e,  and  f  of  section  3  of 
Part  A.  The  analysis  shall  include  a 
statement  of  the  purpose  of  the  distri¬ 
bution,  reference  to  the  applicable 
agreements  for  cooperation,  other  per¬ 


tinent  information  and  a  recommend¬ 
ed  course  of  action.  The  analysis  will 
specify  whether  the  proposed  distribu¬ 
tion  appears  to  raise  issues  which  will 
require  more  extensive  consideration 
than  is  normally  necessary  for  Execu¬ 
tive  branch  processing  of  similar  re¬ 
quests  and  the  Office  of  Nuclear  Af¬ 
fairs  will  initiate  as  promptly  as  possi¬ 
ble  appropriate  steps,  including  those 
required  in  order  to  obtain  any  neces¬ 
sary  policy  decisions  and  to  initiate 
any  necessary  diplomatic  consulta¬ 
tions. 

b.  No  later  than  30  days  following  re¬ 
ceipt  of  the  analysis,  the  designees  of 
the  Secretaries  of  State  and  Defense, 
the  Director  of  the  Arms  Control  and 
Disarmament  Agency  and  the  Nuclear 
Regulatory  Commission  shall  provide 
the  Office  of  Nuclear  Affairs  with 
their  written  concurrence  or  such 
other  views,  comments  or  proposed 
courses  of  action  which  they  consider 
appropriate.  In  the  event  of  any  dis¬ 
agreement  which  cannot  be  resolved 
between  agencies,  the  provisions  in 
section  5  of  Part  A  shall  be  followed. 

c.  No  later  than  30  days  following 
the  expiration  of  the  time  limit  set 
forth  in  paragraph  b,  the  Office  of  Nu¬ 
clear  Affairs  shall  determine  whether 
to  authorize  the  proposed  distribution; 
Provided,  That  if  recourse  is  made  to 
the  procedures  in  section  5  of  Part  A, 
this  period  shall  be  60  days. 

d.  Any  time  period  in  this  section 
may  be  extended  by  the  Deputy  As¬ 
sistant  Secretary  for  International 
Programs  or  his  designee. 

SECTION  2.  SMALL  QUANTITIES 

The  Department  of  Energy,  without 
further  interagency  concurrence  or 
consultation  may,  to  the  extent  au¬ 
thorized  in  sections  54,  64  and  82  of 
the  Atomic  Energy  Act,  distribute 
such  quantities  of  material  as  are  spec¬ 
ified  in  paragraph  a  of  section  2  of 
Part  B,  subject  to  the  qualifications 
and  conditions  contained  in  paragraph 
b  of  that  section. 

Part  D?  Direct  or  Indirect  Produc¬ 
tion  OF  Special  Nuclear  Material 

Abroad  Pursuant  to  Section  57b  of 

THE  Atomic  Energy  Act 

section  1.  PROCEDURES 

a.  Following  receipt  by  the  Depart¬ 
ment  of  Energy  of  any  application 
(which  is  properly  submitted  under  10 
CFR,  Part  810)  for  specific  authoriza¬ 
tion,  the  Office  of  Defense  Programs 
of  the  Department  of  Energy  shall 
submit  the  application,  an  analysis, 
and  a  preliminary  staff  recommenda¬ 
tion  to  the  offices  listed  in  paragraphs 
a  and  c  through  f  of  section  3  of  Part 
A. 

b.  The  analysis  provided  for  in  para¬ 
graph  a,  shall  specify  whether  the  ap¬ 
plication  appears  to  raise  issues  which 
will  require  more  extensive  consider- 
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ations  than  is  normally  necessary  for 
Executive  branch  processing  of  similar 
applications,  and  the  Assistant  Secre¬ 
tary  for  E>efense  Programs  or  his  des¬ 
ignee  shall  as  promptly  as  possible  ini¬ 
tiate  appropriate  steps,  including 
those  required  in  order  to  obtain  any 
necessary  policy  decisions  and  to  initi¬ 
ate  any  necessary  diplomatic  consulta¬ 
tions. 

c.  No  later  than  30  days  after  receipt 
of  the  analysis,  the  designees  of  the 
Secretary  of  State.  Defense,  Com¬ 
merce,  the  Director  of  the  Arms  Con¬ 
trol  and  Disarmament  Agency,  and 
the  Nuclear  Regulatory  Commission 
shall  provide  the  Office  of  Defense 
Programs  of  the  Department  of 
Energy  with  written  concurrence  in 
the  preliminary  staff  recommendation 
or  such  other  views,  comments  or  pro¬ 
posed  courses  of  action  which  they 
consider  appropriate,  including  such 
analysis  as  may  be  needed  to  support 
their  position.  In  the  event  of  any  dis¬ 
agreement  which  cannot  be  resolved 
among  the  agencies,  the  provisions  in 
section  5  of  Part  A  shall  be  followed. 

d.  No  later  than  30  days  following  re¬ 
ceipt  of  the  concurrence  or  views  as 

%  provided  in  paragraph  c.  the  Office  of 
Defense  Programs  shall  provide  the 
Secretary  of  Energy  with  a  rdbommen- 
dation,  including  the  views  of  the 
agencies  listed  in  paragraph  c,  con¬ 
cerning  his  action  on  the  application: 
Provided,  That  if  recourse  is  made  to 
the  procedures  in  section  5  of  Part  A. 
this  period  shall  be  60  days. 

e.  Any  time  period  in  this  section 
may  be  extended  by  the  Assistant  Sec¬ 
retary  for  Defense  Progrrams  or  his 
designees. 

SECTION  2.  CONTINUED  EFFECT  OF 
CURRENT  PROCEDURES 

a.  Pursuant  to  section  603  of  the  Act, 
10  CFR  Part  810,  Unclassified  Activi¬ 
ties  in  Foreign  Atomic  Energy  Pro¬ 
grams,  continues  in  effect. 

b.  Any  amendment  of  Part  810 
which  involves  a  determination  by  the 
Secretary  of  Energy  regarding  gener¬ 
ally  authorized  activities  shall  be 
made  in  accordance  with  these  proce¬ 
dures. 

Part  E.  Subsequent  Arrangements 

Under  Section  131  of  the  Atomic 

Energy  Act 

section  1.  PROCEDURES 

a.  Any  request  from  a  nation  or 
^roup  of  nations  for  a  subsequent  ar¬ 
rangement  as  defined  in  section 
131a(2)  of  the  Atomic  Energy  Act  or 
request  for  an  enrichment  authoriza¬ 
tion  under  section  402(a)  of  the  Act 
shall,  if  it  appears  consistent  with  ap¬ 
plicable  law  and  agreements  and  if 
submitted  in  appropriate  form  be 
transmitted  promptly  by  the  Office  of 
Nuclear  Affairs  of  the  Department  of 
Energy  to  the  offices  listed  in  para¬ 


graphs  a.  and  c  through  f  of  section  3 
of  Part  A,  together  with  any  support¬ 
ing  d(Kuments.  All  references  to  the 
term  “subsequent  arrangement’’  shall, 
for  purposes  of  this  Part,  be  deemed  to 
include  an  enrichment  authorization. 

b.  As  promptly  as  possible,  but  no 
later  than  15  days  after  receipt  of 
each  request,  the  offices  listed  in  para¬ 
graphs  a,  and  c  through  f  of  section  3 
of  Part  A  shall  review  the  request  and 
shall  advise  the  Office  of  Nuclear  Af¬ 
fairs. 

(i)  Whether  that  agency  believes 
that  any  additional  information  is  re¬ 
quired.  In  the  event  that  such  infor¬ 
mation  is  required,  the  Office  of  Nu¬ 
clear  Affairs  shall  seek  to  obtain  and 
provide  the  information  as  promptly 
as  possible: 

(ii)  Whether  that  agency  believes 
the  request  appears  to  raise  issues 
which  will  require  more  extensive  con¬ 
sideration  than  is  normally  nece'ksary 
in  Executive  branch  processing  of  sim¬ 
ilar  requests.  If  such  issues  appear  to 
be  present,  the  Office  of  Nuclear  Af¬ 
fairs  will  normally  schedule  considera¬ 
tion  of  these  issues  at  the  earliest  pos¬ 
sible  meeting  of  the  Subgroup  on  Nu¬ 
clear  Export  Coordination  and  shall  as 
promptly  as  possible  initiate  appropri¬ 
ate  steps,  including  those  required  to 
obtain  any  necessary  policy  decisions 
and  to  begin  any  necessary  diplomatic 
consultations;  and 

(iii)  Of  their  preliminary  view,  if  so 
requested  by  the  Office  of  Nuclear  Af¬ 
fairs. 

c.  The  Office  of  Nuclear  Affairs 
shall  (if  a  request  for  a  subsequent  ar¬ 
rangement  is  involved,  no  later  than 
15  days  after  the  expiration  of  the 
time  limit  set  forth  in  paragraph  b)‘ 
prepare  and  transmit  to  the  offices 
listed  in  paragrraphs  a,  and  c  through  f 
of  section  3  of  Part  A,  a  proposed  sub¬ 
sequent  arrangement,  proposed  denial, 
or  other  proposed  course  of  action.  In 
this  transmittal,  the  Office  of  Nuclear 
Affairs  shall  ^vise  the  Office  of 
Export  and  Import  Control  of  the  De¬ 
partment  of  State  if.  in  the  view  of  the 
Department  of  Energy,  a  proposed 
subsequent  arrangement  is  likely  to  in¬ 
volve  negotiations  of  a  policy  nature 
pertaining  to  arrangements  for  the 
storage  or  disposition  of  irradiated 
fuel  elements  or  approvals  for  the 
transfer,  for  which  prior  approval  is 
required  under  an  agreement  for  coop¬ 
eration.  by  a  recipient  of  source  or  spe¬ 
cial  nuclear  material,  production  or 
utilization  facilities,  or  nuclear  tech¬ 
nology.  This  transmittal  shall  also 
specify  any  steps  deemed  appropriate 
to  expedite  a  proposed  subsequent  ar¬ 
rangement  in  the  instances  specified 
in  section  131a(3)  of  the  Atomic 


'A  subsequent  arrangement  may  be  initi¬ 
ated  in  certain  circumstances  by  the  Depart¬ 
ment  of  Energy,  in  which  case  paragraphs  a 
and  b  are  not  applicable. 


Energy  Act.  The  transmittal  may  also 
include  an  analysis  where  necessary  in 
the  judgment  of  the  Office  of  Nuclear 
Affairs  to  facilitate  review.  Upon  the 
written  request  of  any  recipient  office 
within  10  days  after  receipt  of  a 
propsed  subsequent  arrangement,  the 
Office  of  Nuclear  Affairs  shall  prepare 
and  transmit  an  analysis  of  the  pro¬ 
posed  subsequent  arrangement. 

d.  No  later  than  20  days  after  receipt 
of  the  proposed  subsequent  arrange¬ 
ment  pursuant  to  paragraph  c,  the 
designees  of  the  S^retary  of  State, 
the  Secretary  of  Defense,  the  Secre¬ 
tary  of  Commerce,  the  Director  of  the 
Arms  Control  and  Disarmament 
Agency,  and  the  Nuclear  Regulatory 
Commission  shall  provide  the  Office 
of  Nuclear  Affairs  with  their  written 
concurrences  or  such  other  views,  com¬ 
ments,  or  proposed  courses  of  action 
which  they  consider  appropriate.  The 
response  of  the  designee  of  the  Direc¬ 
tor  of  the  Arms  Control  and  Disarma¬ 
ment  Agency  shall  also  include  a  dec¬ 
laration  of  any  intention  of  the  Direc¬ 
tor  to  prepare  a  Nuclear  Proliferation 
Assessment  Statement  pursuant  to 
section  131a  of  the  Atomic  Energy  Act. 
Any  such  statement  shall  be  prepared 
within  60  days  of  the  receipt  by  the 
Director  or  his  designee  of  a  copy  of 
the  proposed  subsequent  arrangement. 
In  the  event  of  any  disagreement 
which  cannot  be  resolved  between 
agencies,  the  provisions  of  section  5  of 
Part  A  shall  be  followed. 

e.  No  later  than  20  days  after  the  ex¬ 
piration  of  the  time  limit  set  forth  in 
paragraph  d,  but,  if  the  Director  of 
the  Arms  Control  and  Disarmament 
Agency  has  declared  his  intention  to 
prepare  a  Nuclear  Proliferation  As¬ 
sessment  Statement,  only  after  receipt 
of  the  Statement  or  the  expiration  of 
the  time  authorized  in  section  131c  of 
the  Atomic  Ehiergy  Act  for  the  prepa¬ 
ration  of  the  Statement,  whichever 
occurs  first,  the  Secretary  of  Energy, 
or  his  designee,  after  making  the  de¬ 
termination  required  by  section 
13 lad)  of  the  Atomic  Energy  Act  and 
pursuant  to  any  required  judgment, 
under  section  131b(2)  of  the  Atomic 
Energy  Act,  shall  decide  whether  to 
enter  into  the  proposed  subsequent  ar¬ 
rangement;  Provided,  That  if  recourse 
is  made  to  the  provisions  in  section  5 
of  Part  A,  this  period  shall  be  60  days. 

f.  After  discharging  the  Department 
of  Energy’s  responsibilities  under 
these  procedures,  the  Secretary  of 
Energy  or  his  designee  shall  cause  to 
be  published  in  the  Federal  Register 
notice  of  any  proposed  subsequent  ar¬ 
rangement  together  with  his  written 
determination  that  the  arrangement 
will  not  be  inimical  to  the  common  de¬ 
fense  and  security.  He  shall  also 
report  to  Congress  with  respect  to  any 
proposed  subsequent  arrangement  of 
the  types  specified  in  section  131b(l) 
of  the  Atomic  Energy  Act.  No  subse- 
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quent  arrangement  shall  take  effect 
until  the  applicable  time  period  or  pe¬ 
riods  in  section  131  of  the  Atomic 
Energy  Act  have  elapsed. 

g.  Except  for  the  time  limits  for  the 
preparation  of  a  Nuclear  Proliferation 
Assessment  Statement,  any  time 
period  in  this  section  may  be  extended 
by  the  Deputy  Assistant  Secretary  for 
International  Programs  or  his  desig¬ 
nee. 

SECTION  2.  SUBSEQUENT  ARRANGEMENTS 

INVOLVING  RETRANSFERS  WITHIN  THE 

SCOPE  OF  AN  EXPORT  LICENSX  AND  CER¬ 
TAIN  SMALL  QUANTITIES 

a.  The  Department  of  Ehiergy,  with¬ 
out  further  interagency  concurrence 
or  consultation  and  after  complying 
with  any  other  requirements,  may  ap¬ 
prove  any  request  for  a  subsequent  ar¬ 
rangement  which  is  limited  to  a  re¬ 
transfer  where  an  applicable  export  li¬ 
cense  has  authorized  transfer  of  the 
material  involved  for  the  same  pur¬ 
pose  and  to  the  same  destination  for 
which  the  retransfer  is  to  be  made, 
unless: 

(i)  The  Department  of  Energy  deter¬ 
mines  there  has  been  a  material 
change  in  circumstances  since  the  issu¬ 
ance  of  the  export  license; 

(ii)  The  retransfer  does  not  occur  in 
the  same  general  time  period  as  con¬ 
templated  by  the  export  license: 

(iii)  The  retransfer  is  for  any  of  the 
purposes  set  forth  in  paragraph  b  of 
section  2  of  Part  B; 

(iv)  The  retransfer  involves  more 
than  one  effective  kilogram  of  urani¬ 
um-235  in  uranium  enriched  to  greater 
than  20  percent  in  the  isotope  235;  or 

(V)  The  retransfer  involves  more 
than  500  grams  of  plutonium  or  urani¬ 
um-233. 

b.  The  Department  of  Elnergy,  with¬ 
out  obtaining  interagency  concurrence 
or  consultation  and  after  complying 
with  any  other  requirements,  may 
enter  into  a  proposed  subsequent  ar¬ 


rangement  which  is  limited  to  such 
quantities  of  material  as  are  specified 
in  paragraph  a  of  section  2  of  Part  B, 
subject  to  the  qualifications  and  condi¬ 
tions  contained  in  paragraph  b  of  that' 
section. 

c.  The  Department  of  Energy  shall 
provide  the  offices  set  forth  in  para¬ 
graphs  a,  and  c  through  f  of  section  3 
of  Part  A  with  a  copy  of  the  executed 
approval  form  for  any  subsequent  ar¬ 
rangements  approved  pursuant  to  this 
section. 

Part  P.  Export  Items  Under  Section 
309c  of  the  Act 

section  1.  procedures 

a.  A  list  of  commodities  licensed  by 
the  Department  of  Commerce  which, 
if  used  for  purposes  other  than  those 
for  which  the  export  is  intended,  could 
be  of  significance  for  nuclear  explosive 
purposes,  shall  be  developed  and  main¬ 
tained  by  the  Departments  of  Com¬ 
merce  and  Energy  in  consultation  with 
the  Departments  of  State  and  De¬ 
fense,  the  Arms  Control  and  Disarma¬ 
ment  Agency,  and  the  Nuclear  Regula¬ 
tory  Commission. 

b.  Export  license  applications  for 
commodities  on  the  list  referred  to  in 
paragraph  1,  as  well  as  any  other  ap¬ 
plications  which  may  involve  possible 
nuclear  uses,  shall  be  reviewed  by  the 
Department  of  Commerce  in  consulta¬ 
tion  with  the  Department  of  Energy. 
When  either  the  Department  of  Com¬ 
merce  or  the  Department  of  Energy 
believes  that— because  of  the  proposed 
destination  of  the  export.  Its  timing, 
or  other  relevant  considerations— a 
particular  application  should  be  re¬ 
viewed  by  other  agencies,  or  denied, 
such  application  shall  be  referred  to 
the  Subgroup  on  Nuclear  Export  Co¬ 
ordination.  The  Subgroup  shall 
promptly  consider  any  such  applica¬ 
tion  and  provide  its  advice  and  recom¬ 
mendations  to  the  Department  of 


Commerce.  Disgreements  shall  be  han¬ 
dled  in  accordance  with  the  provisions 
of  section  5  of  Part  A. 

c.  Reviewing  agencies  shall  prompt¬ 
ly.  but  not  later  than  30  days  after  re¬ 
ceipt  from  the  Department  of  Com¬ 
merce  of  an  application,  provide  their 
views  thereon  to  the  Department  of 
Commerce.  If,  however,  it  is  not  possi¬ 
ble  to  provide  views  within  this  time 
or  if,  at  any  point  during  review,  it  ap¬ 
pears  that  final  action  on  an  applica¬ 
tion  will  not  be  completed  within  60 
days  of  receipt  by  the  Department  of 
Commerce,  any  agency  which  requires 
additional  time  shall  inform  the  De¬ 
partment  of  Commerce  at  the  earliest 
possible  time  of  the  issues  involved 
and  provide  an  estimate  of  the  time 
needed  to  complete  its  review.  The  De¬ 
partment  of  Commerce  will  then 
advise  the  exporter  in  writing  as  re¬ 
quired  by  section  4(g)(1)  of  the  Export 
Administration  Act  of  1969,  sis  amend¬ 
ed. 

d.  If  the  Subgroup  recommends 
denial  of  sui  application,  the  reasons 
therefor  shsdl  be  articulated  for  the 
record.  If  the  Department  of  Com¬ 
merce  agrees  with  the  recommenda-^ 
tion,  that  Department,  in  accordance 
with  section  4(g)(2)(A)  of  the  Export 
Administration  Act  of  1969,  as  sunend- 
ed,  shall  notify  the  applicsuit  in  writ¬ 
ing  of  the  negative  considerations 
raised  with  respect  to  such  license  ap¬ 
plication.  Before  final  su:tion  is  taken 
on  the  application,  the  applicant  shall 
be  afforded  the  opportunity  to  re¬ 
spond  within  15  days  to  such  negative 
considerations.  If  appropriate,  the  ap¬ 
plicant’s  response  will  be  made  availa¬ 
ble  to  the  Subgroup  for  further  review 
and  advice.  In  the  event  of  any  dis¬ 
agreement  which  cannot  be  resolved 
between  agencies,  the  provisions  in 
section  5  of  Part  A  shall  be  followed. 

[FR  Doc.  78-16184  FUed  6-8-78;  8:45  am] 
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